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PER CURI AM
Wl liamH Johnson appeal s t he 135-nont h sentence i nposed
after his case was renanded to correct an error in the conputation

of his crimnal history score. United States v. Johnson, No. 03-

4662 (4th Cr. Apr. 7, 2004) (unpublished). On remand, Johnson
raised objections to the offense level calculation and to

inposition of a termof supervised rel ease at resentencing, citing

Bl akely v. Washington, 542 U. S. 296 (2004). However, the district

court, followwng United States v. Hamoud, 381 F.3d 316 (4th G

2004), vacated, 125 S. C. 1051 (2005), made the same findings as
at the first sentencing with respect to the offense level, and
i nposed the same three-year term of supervised rel ease. Johnson
now al | eges that the district court’s determ nation of his offense
| evel at the resentencing hearing violated the Sixth Arendnent and
that the court l|acked authority to inpose a term of supervised

release. We affirm

In United States v. Booker, 125 S. C. 738 (2005), the
Suprene Court held that Blakely applies to the federal sentencing
gui del i nes and that the mandatory gui deli nes schene whi ch provided
for sentence enhancenents based on facts found by the court
violated the Sixth Arendnent. 125 S. C. at 746-48, 755-56. The
Court renedied the constitutional violation by severing and

excising the statutory provisions that mandate sentencing and



appel | ate revi ew under the guidelines, thus making the guidelines
advisory. 1d. at 756-57.

At his first sentencing hearing, Johnson adm tted that he
was responsi ble for 169.5 grans of crack, which authorized t he base
of fense level of 34 used by the district court. Johnson did not
contest the two-level enhancenent for possession of a firearm
during the offense at his first sentencing or in his first appeal.

At the resentencing hearing, Johnson’s ability to contest
the calculation of his offense |evel was governed by the mandate
rule, which “forecloses litigation of issues decided by the
district court but foregone on appeal or otherw se waived, for
exanpl e because they were not raised in the district court.”

United States v. Bell, 5 F.3d 64, 66 (4th Gr. 1993) (interna

citation omtted). A trial court may, however, reopen an issue
otherwi se foreclosed in certain circunstances, nanely, a show ng
that (1) “controlling legal authority has changed dramatically;”

(2) that significant new evi dence has been di scovered; or (3) “that

a blatant error in the prior decision will, if uncorrected, result
in a serious injustice.” ld. at 67 (internal quotation and
citation omtted). In light of Booker, it is clear that the |aw

had changed.
Johnson’s chall enge to the base offense level of 34 is
w thout nerit because he specifically admtted distributing the

169.5 granms of <crack on which the base offense level was
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cal cul at ed. W need not decide whether Johnson effectively
adm tted possessing a firearmduring the of fense by not contesting
t he enhancenent before he was resentenced and by not making an
affirmati ve showi ng on renand that he had not possessed a firearm
because the sentence did not exceed the maxi num the court could
have inposed based only on facts Johnson admtted. Uni t ed

States v. Evans, 416 F.3d 298, 300-01 (4th Gr. 2005). Wthout the

two-1 evel weapon enhancenent, and before the adjustnent for
acceptance of responsibility, Johnson’s offense |evel would have
been 34. See id. at n.4 (to determne Sixth Amendnent error,

appel late court uses guideline range based on facts defendant

admtted bef ore range is adj ust ed for accept ance of
responsibility). Wth offense level 34 and crimnal history
category |, Johnson’s guideline range would have been 151-188

nonths. Because Johnson’s sentence of 135 nonths did not exceed
t he maxi num of this range, no Sixth Anendnent error occurred.

W find no nerit in Johnson’s second claim Booker did
not invalidate the Sentencing ReformAct inits entirety; instead,
t he Suprene Court excised two provisions, 18 U S.C A § 3553(b) (1)
and 8 3742(e) (West 2000 & Supp. 2005), as described above, and
left the rest of the Act intact. The Court did not invalidate 18
US CA §8 3583 (West 2000 & Supp. 2005), the provision which
aut hori zes inposition of a termof supervised rel ease. Mreover,

a three-year term of supervised release is required under 21



US CA 8841(b)(1)(C (West Supp. 2005). Therefore, the district
court did not err in inmposing a termof supervised rel ease.
Accordingly, we affirm the sentence inposed by the
district court. W dispense with oral argunent because the facts
and | egal contentions are adequately presented in the materials

before the court and argunment woul d not aid the deci si onal process.
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